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FINDINGS OF THE COMPETITION COMMISSION’S GROCERIES INQUIRY
In May 2006, the UK Office of Fair Trading (OFT) referred the groceries sector to the

Competition Commiission, highlighting concerns that included pricing, the effect of buyer power
on the viability of wholesalers, and the linked issues of supermarkets’ land holdings and the
planning system. In April 2008, the Competition Commission rejected most of the OFT’s
concerns.  Instead, it largely re-addressed issues it had focused on in its 2000 supermarkets
inquiry, where its recommended remedies had either not been imposed, or had not been as

effective as it had hoped.

The Competition Commission’s Inquiry into Groceties, finalised in April 2008,
was one of the most extensive (and expensive) ever carried out in the UK. The
Commission investigated more than 15 main parties, received over 700
submissions, and held 81 meetings. Yet the final results bore only limited
connection to the concerns that had prompted the OFT to trigger the
investigation. The Commission instead proposed remedies which appeared to be
inspired by unfinished business from the 2000 supermarkets inquiry.
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Even the origins of this inquiry were fraught with controversy. In 2005, the OFT
decided not to make a reference; but the Association of Convenience Stores
(ACS) appealed. Late that year, the OFT began a new investigation based on the
ACS’s concerns, and in May 2006 announced that it had reasonable grounds to
suspect that there were several features of the market that prevented, restricted
or distorted competition. These features were:

e the planning system, which the OFT considered might limit the scope for
new entry;

e retailers’ land holdings (which the OFT thought might reinforce their
position in certain areas), together with practices — such as restrictive
covenants — which might have an anti-competitive effect;

e retailers’ buyer power, which might undermine the viability of alternative
business models, including wholesale distribution to convenience stores;
and

e aspects of retailers’ pricing behaviour, including below-cost selling and
local price variations.

In the event, the Commission was broadly positive about the degree of
competition in, and the overall consumer benefits provided by, the groceries
sector. It only found substance in the above concerns in relation to the interplay
between planning and land holdings, and proposed specific remedial action with
respect to a group of land practices. However, the major thrust of the
Commission’s remedies and recommendations related to issues not raised by the

ACS.

AFTER YOU

The planning regime provides a mechanism by which competing claims on land
use can be balanced. Its operation can be costly and complex. The “sequential
test” states that a new retail site must be located in the town centre, unless no
such site is available, in which case edge-of-centre and ultimately out-of-centre
sites can be considered. The “need test” asks whether there is a lack of provision
in the local area of the class of goods to which the planning application relates.
This regime, the Commission found, constrains entry by larger retailers for which
suitable sites are often scarce, and lengthens the time taken to develop stores.

The Department for Communities and Local Government had said that it would
wait for the Commission’s recommendations before proceeding with its own,
wider consultation on the planning regime (which has now been published). So
far as the planning regime is concerned, however, the Commission did not
suggest relaxing the existing tests, despite finding that planning acted as a barrier
to entry. On the contrary, it proposed the introduction of a further “competition
test” to be passed by new supermarket developments based on local fascia and
market share, to be monitored by the OFT. A similar recommendation was made
by the Commission in the 2000 supermarkets inquiry, but the Government did
not act on that proposal. It remains to be seen whether it is more keen to do so
today.
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